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. INTRODUCTION

Public scoping comments solicited during the Stellwagen Bank Nationa Marine Sanctuary (SBNMS)
management plan review indicated concern for human disturbance of marine mammals within the
Sanctuary. Assuch, the SBNMS convened a Marine Mammal Behavioral Disturbance (MMBD) working
group (WG) to address these comments.

During this process, the MMBD WG determined that marine mammals are disturbed or have the potential
to be disturbed by human-induced activities occurring within, and around, the Sanctuary. The WG agreed
that a number of other emerging issues, not addressed by the public scoping comments, were relevant to
the Sanctuary’s mission. As such, the MMBD WG developed five separate action plans targeting these
concerns. The plans enclosed in this document are the result of the MMBD WG discussions and are as
follows:

Whale Watching
Overflight

Noise Disturbance
Fishing Issues
Emerging Issues
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1. GOAL STATEMENT

The goal of this MMBD WG is to devise a framework to assess and minimize behaviord disturbance to
marine mammals, and to foster cooperation with cross-jurisdictional partners which affect those living
marine resources.
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1. WHALE WATCH APPROACH ACTION PLAN
2.C.1Issue Addressed: Whale Watch Activity
Introduction

Public scoping identified particular concern that whale watch activities may result in undue disturbance to
marine mammals. Specific concerns from the public scoping process to be ered include:

vessals) sufficient to protect marine mammals from har Nns necessary?

Should whale watch approach guidelines / regulations [ ersto reduce
risk of harassment be different?
Should persona watercraft (such as “jet skis’ and kayaks)
What level of behaviora disturbance is currently known t

N

ok w

unacceptable levels?
What research could inform decision-makin
How are other agencies or groups address
authority?

9. How can enforcement measures be

o N

iona context and under what

History of Whale Watching on SBNM

For morethan 25y
from Massachuset]

the primary destination for whale watchers departing
oneof the top ten places for whale watching in the

departing o ‘ /5, theré are currently more than 20 companies operating more
than 30 parti [ November.

The benefits €
literature revie
aboard commerci C
substantial. In Massa itS” alone, whae watching employs approximately 750 people in 9
communities, generating e than $24 million a year in ticket sdes (Hoyt, 2001). These numbers,
resulting from the sale ofjWhale watch tickets, do not take into account the various service industries that
benefit from the huge Influx of tourists such as hotels, restaurants, local vendors and transportation
providers.

However, as whae watching grows in popularity around the world there is increasing concern regarding
the short-and long-term impacts on the targeted whale populations. Impact studies have shown: changes
in ventilation rate (Baker, 1988); avoidance behavior (Donovan, 1986); changes in habitat use (Corkeron,
1995); and abandonment of key habitat (Glockner-Ferrari and Ferrari, 1990). The concerns may be further
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compounded by the increase in popularity of whale watching, not just commercidly, but aso
recreationaly.

In an attempt to minimize the impacts of commercia whae watching, the National Marine Fisheries
Service (NMFS) first established regiona guidelines in the Northeast in 1985. These guidelines remained
in effect until 1999 when, as a result of two potentialy fatal collisions of whales from commercial whale
watching vessdls in 1998, the NMFS, Northeast Region, convened a Whale Watch Advisory Group
(WWAG) to discuss the impact of whale watching on whales within the Gulf of Maine and to review the
effectlven&ss of current gwdellnes The WWAG was comprlsed of commercial enterprises, conservatlon

guidelines by commercid whae watch vessels was low (L
However, this study did not address whether the guidelines
disturbance.

Although outreach to the whale watching industry was a priority, little &
boaters. As a result, the International Wildlife Coadlition and the Stell

Anima Welfare worked with the state of Massachus s a Studies and the NMFS to
develop “Steer Clear,” an educational pamp ' :

little information is known regardi ng
on the targeted animal

Whale Watc ' Strategies and | mplementation
The Sanctuary i with various agencies and organizations involved with
whale watch v the following strategies and activities. Suggested personnel, inter -

program relationships, suggested implementation and costs, enforcement considerations, suggested
performance measures to assur e effectiveness of management plan to be considered.

Strategy WW-1: Devélopment of regulations governing the operation of vessels in the vicinity of
whales, porpoises, and dolphins.

Based on past incidents in which whale watch vessels and private boaters have struck whales, and on
complaints that the behavior of vessels appeared to disrupt patterns of norma kehavior (e.g., separating
mothers from dependent calves, preventing whales from surfacing in “bubble clouds’ made during
foraging bouts, etc.), the National Oceanic and Atmospheric Administration (NOAA) Fisheries Service
issued guidelines for whale watching. It is considering codifying guidelines into regulations. Because
animals within the SBNMS are the focus of both commercial and recreational whae watching, the
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working group discussed the need to implement regulations independent of the NOAA fisheries process
because the Sanctuary was created, largely, to safeguard its historic importance as a feeding area for
endangered whales.

Activities;

1.1.A SBNMS should draft regulations based on the currently existing NMFS (Northeast region: 100 feet)
guidelines applicable to al vessels* in the vicinity of whales (with existing exceptions applicable
for commercial fishing vessels engaged in fishing** or authqQrized vessels investigating
entanglements). Unlike guidelines, regulations are legaly , ulations should be
reviewed and modified as necessary based on the results of

Rationale:
While members of the working group agreed that regulatio
there was concern expressed regarding the inability to
members of the WG recommend codifying the current guid

[CG Rule 3 (a) states: theword “ vessel” includes i craft, including non-
displacement craft and seaplanes, used or cap, s of transportation on
water.”

**Use the Coast Guard definition of
restricted in their maneuverability ar
in fishing” means any vessel fi
restricts maneuver ability, but d
apparatus which de

g” to ensure that only vessels

s, or other fishing apparatus which
ning with trolling lines or other fishing

wered and in fact cannot be determined until the appropriate
bers of the working group recommend that a comprehensive
plemented for the purpose of reviewing the effectiveness of the
then be amended or codified subsequent to relevant findings.

Regulations shoul d¥g&Based on scientific research. A dire need to place regulations before research
has not been demopstrated and it is believed that to do so would render any premature regulation
vulnerable to legél scrutiny. Additionally, an effective enforcement component has not been
present in the past and therefore the existing guidelines cannot be judged on the criteria of not
having been enforced. An effective enforcement component is imperative to ensure the long term
success of either guidelines or regulations.

1.2 Prohibit the use of motorized Personal Water Craft (PWC) in SBNMS.
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Because of the distance from shore, PWC use in the Sanctuary has not been a concern to date;
however, there is a concern regarding these craft based on good evidence that such craft have
caused abandonment of habitat by humpback whales in Hawaii (Glockner-Ferrari and Ferrari,
1990). PWC craft (such as jet skis), therefore, pose a risk of disrupting whale behavior. The
SBNMS should prohibit their use in the Sanctuary both as a matter of human safety and to prevent
disruption or injury of whales. The Monterey Bay National Marine Sanctuary defines personal

water craft as: motorized personal water craft (MPWC) to include vessals up to fifteen feet.

Review the use and effects of kayaks in SBNMS, in the vicini
considerations and their potentia effects on marine mammal

for human safety

Operations aready exist that offer to transport kayakersito Stellw. to watch whales.
Because of the extremely limited visbility from limited
maneuverability of kayaks in the hands of amateurs, a per i akersin
the vicinity of whales. The SBNMS may wish to consid iCti e use of
kayaks within its boundaries as an issue of persona safety.

Investigate feasibility of atwo-tiered regulatory program, such that operators would
be permitted to approach whales as stated undel ions (100 feet) but
noncertified vessel operators would be requige C i personal water craft

guidelines (300 feet) (see Appendix 1V).

Option A:
As an alternative proposal to the one

Sanctuary would implement a two-
to whales. Under thistype of system,

hose operators who were familiarized with whale behavior and
get close to whales (100 feet). Under the current systems of
ed to approach within 100 feet. This means that ill-informed
boaters ma ¥ bubble clouds of feeding whales or make risky approaches that

would be pr ere forced to remain 300 feet away from whales, as would be the case
if they lacked a @ iion in atwo-tiered regulatory system.
Option B:

Because Stellwagen Bank Sanctuary has over 840 square miles in it, it a very difficult and
expensive area to police. The certifying of boat operators would be very time consuming and
expensive. Many programs in this country are pushing for education rather than regulations.

Observations over the past 30 plus years of fishing and watching the whales shows that education is
the best and most practicable way of protecting the whales. We have a great untapped resource that
should be used. Whale protection can be taught in schools, youth groups can assist with outreach
programs such as Boy Scouts, Girl Scouts; many high schools students have community service
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programs that can assist. Other methods to increase visibility include placing signs at marinas,
launching ramps and boat dubs. The Coast Guard Auxiliary and other boating courses can use
handouts.

Strategy WW-2: Enfor cement
The working group believes that an increased presence on the water is needed to monitor compliance with
guidelines and/or to enforce potential future regulations, particularly during high use periods.

Activities:

2.1 Mandate regular Sanctuary presence on the Bank

It is recommended that a Sanctuary vessel be secured f
presence within the Sanctuary. This should be for a sp
minimum time coverage) or that teamwork with other stat: i ituted to
achieve the desired coverage. There are many reasons f ary vessdl,
including enforcement, research, marine mammal disentanglemen d-by, and education and
outreach.

2.2 Develop amechanism to notify vesselswhen i ce of whalgwatch guidelines or have
violated potential regulations.

Strategy WW-3: Outreach/Education
Efforts to regulate vessel conduct around ry need of enforcement require an
aggressive community outreach progr egulations, rationale and pendties for

Activities:

issuance of a c& egihat could be advertised by the whale watching company. Additionaly,
companies with captans who had completed the course could be “ starred” in the SBNMS listing of
all whae watching gompanies. The intent is to provide incentive for potential customers to choose a
whale watching company whose captains had demonstrated a greater interest in risk averse whale
watching.

*This program could be a template as an incentive programfor all boaters

3.2 Assess current boater outreach programs with continued support for effective programs where
appropriate. Develop supplemental materias as needed. Sanctuary should actively seek funding

partnerships.
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Rationale:
Due to the aggregation of wildlife within the Sanctuary there are increased interactions between
whales and boats. As aresult, the risk of harassment and vessel collisions with whales increases.

The concerns raised by large numbers of well-meaning but uneducated boaters operating closely
around large whales underscore the need to increase awareness of vessel operators of how to safely
maneuver in the presence of whales. Programs to educate recreational boaters within the Sanctuary
have been conducted. For example, the International Fund for Animal Welfare, working with the
NMFS, the Massachusetts State Department., and the Center for Coastal Studla developed “ Steer
Clear,” a brochure sent to boaters registered in Massachu , The International
Wildlife Coalition, in conjunction with the Sanctuary dev multl -year program
caled “See A Spout Watch Out! Responsible Whal tempt to increase

3.3 Convene a biennia or annua conference prior to the wh
educators, naturalists, and citizens at large to learn about

Strategy WW-4: Resear ch
Research will enhance our understanding of the use
to inform future protective efforts. Additionaly, in
and associated noise on whalesis needed (.

d long-term impacts of vessels
an).

Activities:
4.1 Keep track of

vessals (recreational and commercial) are using the
watching activity over time. Additionally, continue

4.2 i iti ndividual ID studies which provide an opportunity to determine

The ablllty O
identification eo , , ,
reproductive capabilities, migratory patterns and behavioral ecology. Studies of individuals can
also help determingiit there are differences in the behaviors or habitat utilization between animals.
For example, ID Studies may provide data with which to determine whether whales that frequent
the Sanctuary are more habituated to boat traffic than those that tend to use other Gulf of Maine
areas.

dual animals is an important aspect of wildlife studies. Individua

There is along history of individua identification of large whales that visit the greater Sanctuary
areg, first beginning in the late 1970s and continuing through today. For the past several years the
Sanctuary has helped to sponsor the annual Humpback Whale Naming Workshop that catalogues
newly sighted whales that are primarily photographed within the Sanctuary.
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4.3 Encourage partner institutions to strongly consider how existing data and shared scientific interests
might be applied to the understanding of whale watching impact.

4.4.A Investigate research strategies to determine short-term and cumulative impacts of human activities
on whales including but not limited to assessing harassment and disruption of marine mammals and
to better define approach regulations.

Rationale:
Guidelines governing vessel approaches to whales (specifically for t e purpose of commercia or
private whale watching) have been in place in New England g many years. These
guidelines have been designed to prevent collisions with whale: minimize the potentia
for behavioral disruption and harassment. However, nei
place elsewhere [e.g., in Hawalii]) have been based upon t

While there are good precautionary reasons for the Sanctuary i it guidelines
into regulations within the Sanctuary, the group recognizg i far more
defensible if they were based upon research specifically di is issue. Accordingly, the

studies be used to modify Sanctuary (and potenti i ding whale watching
regulations. (See Exhibit A for adetailed list of .

Rationale:
Photo-ID produces vauable bu adic data o avior of individuals, such as their
dlstrlbutlon and habltat use p

ss. Furthermore, this may not be the most effective method of
a population with over two decades of prior exposure.
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IV.OVERFLIGHT ACTION PLAN

2.C.3 Issue Addressed: Overflight Harassment
Introduction

Public scoping identified particular concern that SBNMS's lack of overflight restrictions may result in
undue disturbance to marine mammals. Currently, SBNMS has no overflight restrictions and no studies
on aircraft disturbance have been conducted in the SBNMS region. from public scoping
process to be answered include:

1. Does overflight by aircraft disturb marine mammaks Whi r duripg social
interactions? (e.g., tuna spotter planes)

2. Should there be redtrictions on low flying aircraft?

3. How are NOAA Sanctuaries and other agencies add
under what authority?

essing the i ional context and

Overflight Research

Research (Richardson et d., 1995; Patenau .
aircraft sounds propagating in water are atex depth and bottom conditions. Lateral
propagation is better in shallow water ) eflected paths are possible in shallow
water. As aresult, the time during whi orne source passing overhead can be received underwater

The angle at
angle >13 de
the wate ally true with calm seas, deep water, or shallow water

stance at which aircraft noise becomes undetectable varies with

ales are assumed to be sensitive to low-frequency underwater sounds,
frequency of their calls, their auditory anatomy, and their observed
equency sounds (Ketten, 2000). In contrast, dolphins have insensitive
underwater hearing below”1 kHz but acute hearing at frequencies > 10 kHz. For either aircraft flying
directly overhead or at an dtitude of 160 meters, they received levels of low-frequency tones 18 meters
below the surface which were well below auditory thresholds and corresponding frequencies, and
presumably inaudible.

based on the predom
reactions to various |

Helicopter Disturbance

Patenaude et a. (2002) (e.g., studies on bowheads and belugas in Alaska) show that the level of sound
from any type of aircraft depends on receiver depth and the atitude, aspect, and strength of the noise
source. Observation showed that single straight-line helicopter overflights can briefly affect the behavior
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of some bowhead whales at altitudes < 150 meters, although these may not be biologically significant. It
is more likely that circling or prolonged hovering at low atitude would more likely cause important
disturbance effects.

Fixed-Wing Aircraft Disturbance
Reactions to turbine-powered fixed-wing aircraft (Twin Otter) were less pronounced than those to a
helicopter, possibly because of the weaker and less complex sound. The most common reaction was an
unusually short surfacing, but there were aso instances of abrupt dives and of turning or heading away.
Reaction frequency diminished with increasing lateral distance and with incrgasing dtitude. (Patenaude et
a., 2002)

When dedling with aircraft sound, an atitude of 300 meters igithe usual distance for in-air
measurements and predictions, and the same convention is
aircraft. It is impossible to isolate the concepts of source level

underwater noise from aircraft.

Airship Disturbance

SBNMS Regulations
None to date.

(b) or (c) of thls S nif the operation is conducted without hazard to persons or property on the
surface. In additi@n, each person operating a helicopter shall comply with any routes or atitudes
specifically prescribed for helicopters by the Administrator.

National Marine Sanctuary Program (Appendix V1)

There are overflight regulations in the following nationa marine sanctuaries. Gulf of the
Faralones NMS, Monterey Bay NMS, Hawaiian Idands Humpback Whale Sanctuary, and
Olympic Coast NMS.
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National and International Guiddelines and Regulations as Applies to Whae and Dolphin
Watching (Appendix VII)

NMFES North Atlantic Right Whale Overflight Regulations (Appendix 11V)

NOAA Research Aeriad Survey Guidelines (Appendix 1X)

Massachusetts Aerial Survey Protocols (Appendix X)

NMFES Whale Watch Guidelines — Northeast Region (App

SBNM S Overflight Strategies and Implementation
The Sanctuary will work in partnership with various agencies and ions involv: overflight
craft to implement the following strategies and activities€'Suggested personnel, inter-program
relationships, suggested implementation and costs, enforcement considerations, suggested performance
measures to assur e effectiveness of management plan to be considered.

Strategy OV-1 Develop Outreach Advisories
There are currently no site-specific overflight regul@ati J >, Currently published NMFS NE
regional guidelines on overflight approach tg_ma :
reflected in FAA publications. The behavi i ( 2COgnized the need to minimize the
potential disturbance from overflight agti
overflight in proximity to whales.

Activities;

oring program for overflight activities.

ions, to govern the operation of airplanes, helicopters, airships, and other

2.1.A Create Sanctuary re
ghce of marine mammals to state;

arcraft in the pr
“Helicopters, airships, and other aircraft should not be operated lower than an altitude of 1000 feet,
except where more restrictive regulations apply and for other approved activities in SBNMS, or
where scientific research permits are granted by NMFS.”

Rationale:
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Based on research regarding potentia disturbance of marine mammals by overflight activity, and
the existence of overflight regulations in other sanctuaries, the behavioral disturbance working
group felt the need to address this issue within the SBNMS regarding overflight activity.

2.1.B Do not create Sanctuary regulations to govern the operation of airplanes, helicopters, airships, and
other aircraft in the presence of marine mammals

Rationale:
While the need of overflight guidelines is acknowledged, with r
that more research is required in order to determine a mini
minimize or eliminate behavioral disturbance.

to regulations, it is believed
altitude that would

2.2 SBNMS should recommend that NOS ask NMFS to appr
91.119 (c) to delete the word “or” following the word v
except where more restrictive regulations prevail.”

Strategy OV-3: Identify Information Gaps
The MMBD WG recognized the need to gather additional data on overfli ivities'to understand the
potential disturbance of marine mammals.

Activities:.
3.1 Produce descriptive database to determi ¥ planes, helicopters, blimps and

other aircraft.
3.2 Recommend and support resear i Of noise, visual, and tactile stimuli.

3.2 Request N acy of its characterization of FAA regulations in its

guidelines.
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V. NOISE DISTURBANCE ACTION PLAN

2.C.1and 2.C.4 Issue Addressed: Noise Disturbanceto Marine Mammals
This action plan addresses issues of disturbance to whales caused by in-water anthropogenic noise. This
includes. shipping, ecotourism, military, research and private vessels.

Public scoping identified particular concerns regarding impacts of vessel noise and other acoustics on
marine mammals. Currently, SBNMS has no noise guidelines or regulations. The concerns from public
scoping to be answered include:

2.C.1 Whale Watching Activity

1. Do cumulative whale watch activities increase noise ' Ssues to
unacceptable levels?

2. What research could inform decision-making and manag

3. How are other agencies or groups addressing the issues in ar context and under what
authority?

4. How can enforcement measures be ensured?

1. What are the sources of noise polluti [ 0l se pollution?

2. What are the deleterious effects af [ i€ mammals (e.g., masking, €tc)?
3. Should action be taken to miti [ i i
boundaries?

sms may be impacted by this trend. Exposure to anthropogenic noise has
seans by masking biologically important sounds (such as communication),
provoking avoidance (oréttraction) behavior, causing temporary or permanent hearing damage and, in
extreme cases, death (Richardson et a., 1995; Yost, 1994). Unfortunately, specific data with which to
assess exposure and impact are generaly presently limited and potentialy difficult to obtain. While the
gross anatomy of the marine mammal ear is comparable to that of terrestrial mammals, the audiology is
likely to be vastly different. Furthermore, we remain limited in our ability to detect and correctly interpret
animal responses to such stimuli. Nevertheless, marine mammals have been shown to manifest
behaviora changes in the presence of certain types of noise (Erbe C., 2002; Frankd and Clark, 2002;
Patenaude et a., 2002; Richardson and Wursig, 1997). Furthermore, military sonar has been suspected in

known about how aqua
the potential to impact Ce
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certain mass cetacean strandings, based on the timing of the events and the nature of the injuries observed
(Active Sonar Workshop, 17th ECS Conference, March 2003).

There is presently no evidence for or against noise-related impacts to cetaceans in the SBNMS. However,
given the potential for impact and the possibility that such impacts might not be obvious, it is appropriate
for the sanctuary to carefully investigate this issue within its boundaries. Commercial, recreational,
military, and research vessels all contribute to ambient marine noise in the sanctuary, whether through
their own operation (engines, props, and electronics) or secondarily, through the activities that they are
specifically there to perform (such as dredging). Some, like private and gommercia whale watching
vessals, specifically target cetaceans. Due to their routine gppr imity, the potential
acoustic impacts of such vessels may be a source of chronic exp sregularly overlap
with cetaceans in the Sanctuary and so their presence and actiMities may source of acoustic

acoustic exposure to traffic may have a corresponding impact. Fi
noise that have yet to be identified.

Evaluation of Existing Regulations Addressing This I ssue
NMFS Whale Watch Guidelines — Northeast R

Noise Disturbance Action Plan: Strategiesand |
The Sanctuary will work in partnership with vari i izations nvolved with noise
disturbance to implement the following str, vities. JSuggested personndl, inter-program
relationships, suggested implementation and costs, enforcement considerations, suggested performance
measur es to assure effectiveness of management plan to be considered.

~—

The Sanctuary wil zYo noige in and around the Sanctuary and its effects on

argeted ‘research and maintaining scientific integrity of those
Consortium will agree to partner with the Sanctuary and make
il data-use policy.

Strategy ND-2: ch recommendations
Activities:.

1.1 Baseline sampling 10 establish and evaluate variation in the background noise levels from activities
within or propagating into the Sanctuary.

1.2 Placing and monitoring a hydrophone array and maintaining the resulting data set would address 2
critical needs:

1. A record of the noise budget in the long-term.
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2. A neutral dataset for addressing potential impacts of noise on events such as strikes and
strandings.

Several activities devoted to acoustic monitoring in and around the SBNMS are planned in the near
future (i.e., summer and fall 2004). These could serve as pilot projects by which to exercise and
evaluate the concepts of a consortium and access to acoustic data.

Little data exist with which to evaluate variations in background noise levels and patterns of sound
propagation in the SBNMS. Such information is critical to assessing the present and future risk of
noise to marine life. One approach would be to focus this e Sanctuary where
whales are known to congregate. Acoustic monitoring co lished by a variety of
mechanisms such as bottom-mounted arrays or “po iad benefits include
providing information on seasona variations, spatial it
would serve as a valuable record for retrospective analyses!
be the construction of a 3D noise propagation model for tho

1.3 Collect data with which to evaluate the potential impact of speci sources, such as specific
vessel types or activities.

1.4 Identify entities conducting relevant acoustic resé: ‘ iti ate partnerghips as appropriate.
15 Investigate a non-invasive tagging program p ) ; al for acoustic exposure and
animal responses to acoustic stimuli. ig upitag technology, like the DTAG

(Woods Hole Oceanographic Institut ‘ @ be recorded at the whale and include
both received sounds and those
dlows for sensitive measurem
Such data can -

ySlological responses (such as heart rate).
ing of animal detection and responses to specific stimuli.
ctuapy program must take into consideration that the
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VI. FISHING ISSUESACTION PLAN

2.C.2 Issue Addressed: Fishing | ssues

Introduction
Public scoping identified particular concern that fishing activities may result in undue disturbance to
marine mammals. Specific concerns from the public scoping process to be answered include:

1. Large midwater trawlers are competing with marine m d they fish in close

proximity to marine mammals.

2. Tuna fishermen often target areas where marine lif ' t. These
fishermen often transit close to whales with little regard
numerous close calls.

3. Fishing for herring should be outlawed.

complex ecosystem modeling whose input
ly debatable, and there is unlikely to be any
Thus, fishery-cetacean competition is a broad issue
Sanctuary (among other things because the ecosystem within
ate from the broader marine system of the Gulf of Maine and

that no research has bee
prey of large whaes in t
here or e sawhere.

egion at the present time, and there is currently no fishery for this species
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The WG acknowledged, however, that should intensive fishery effort for small finfish (including sand
lance, herring [Clupea harengus] and potentialy other species) be proposed within the Sanctuary in the
future, the Sanctuary should consider the question of whether the proposed catches would be of sufficient
sze to dgnificantly deplete the marine mammal prey base in the area. Research to estimate the
abundance of prey species, and to assess the potential energetic requirements of whales, would be
required, as well as more chalenging studies of the potential ecosystem impact of large catches of fish
species. It was recommended that Sanctuary staff should immediately enquire with NMFS personnel
regarding the likelihood that such intensive fishing effort would occur within the Sanctuary in the near
future.

Currently there are no regulations on tuna spotter planes, but tuna fi
whales and whale watching boats because of the possible presen
spotter planes on marine mammal disturbance are discussed in th

ed that they target
he impacts of tuna

Many commercia fishing boats transit the bank to and from ond, the
Sanctuary. Because they are readily able to maneuver, these v
driven vessals (per USCG Rule 3(b)*) and be subjected to the
vicinity of whales. Furthermore, tuna boats trolling lines throu jons of whales are likely to
disturb whales that may be feeding or nursing, and instances have been r hooks becoming
embedded in whales. Although these issues are not likely t@ for whales (and
g glement and vessdl
collisions), there is a risk of disturbance or collisi s ) mercia fishing vessels

*In the International Navigation Rules, acc
means “any vessel fishing with net fishing apparatus which restricts
maneuver ability, but does not include Ylines or other fishing apparatus which
do not restrict maneuverability”. Th essels that are underway and are not restricted in their

ord “ vessel engaged in fishing”
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EXHIBITS
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EXHIBIT A: Vessdl Approach Studies

Studies to assess the effect on whales of directed vessel approaches would potentially include the
following elements:

A control period during which whales are observed undisturbed by any vessd; this could be
conducted either from a station on shore (in a location where whales are sufficiently close to land)
or from avessel that is dead in the water.

Following the control period, directed approaches could be conducted by one or more vessels at a

variety of speeds and distances.

Response of whales to specific acoustic stimuli (such as d aso be assessed via
playback studies.

Following an appropriate control period, opportunisti i so be,made of
responses of whales to actual approaches by whale- i [ ough a

reliable method of distance estimation would have to be in

Whales could be tagged with suction-cup digital tags t r the exact

Significant changes in any o) iables’Tn response to controlled approaches or
: vessels would potentialy be considered as disruptive.
ation of the biological significance of impacts,

submitted for publication in a peer-reviewed journal,
prior to acceptance as a basis for establishing any
ions.
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EXHIBIT B: National Deferse Authorization Act

National Deferse Authorization Act
Section 319: Military Readinessand Marine Mammal Protection
“We put the sailor ahead of the sealion.”
- Rep. Duncan Hunter (R-CA)

The FY 2004 Defense Authorization Act (H.R. 1588) includes language that amends the definition of

leeway to conduct activities that might affect marine mammals,
sonar. The definition was amended largely in response to the

f submarine tracking
restrictions intended

with military readiness activities. Under the new definition, whi i ident Bush
on November 24, 2003, for “military readiness activities or a sci [ ed by or
on behaf of the Federa government,” the term *harassment” [ ' or has the
significant potential to injure a marine mamma or marine m. in the wild; ordisturbs or is
likely to disturb a marine mammal or marine mammal stock in the wild ing digruption of natural
behavioral patterns, including, but not limited to, migréti

added]

This language differs from the MMPA’s existi ini [ ent, which applies a higher
standard to non-military and non-governm: . requiring a permit if the proposed

activities have the "potential to injure” o ' [ dther words, under the new definition,
it may be easer for military and A S conducted on behaf of the federal
government to proceed without autho m NOAA Flsheneﬁ From a conservation standpoint, the
threshold for action: iti owered to those that have the “significant potential to
injure” or are “like

The bill a ing with exceptions and would alow "incidenta
takes' Q eadiness activities” during a five-year period as long as it will

ies" Under the MMPA, the term “take” means to harass, hunt,
, capture, or kill any marine mammal. This exemption would be
similar to one g ) ishi ng industry.

Further, the bill add i ecurity exemption to the MMPA, which alows DOD to get a two-year
exemption from compli3 the Act for any action or category of actions if the Secretary of Defense
determines "that it is neceSsary for national defense.”
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APPENDI X |I: Emerging | ssues

The WG identified a number of issues that may need to be addressed in the future, either because there is
apotentia increase in current activity in the Sanctuary or because activity does not currently occur, but
may be proposed for the future. Research and management decisions regarding these issues should
consider those currently proposed in other Behavioral Disturbance Action Plans.

Military vessels. Military activities occur within the Sanctuary and with concerns about
homeland security, traffic may increase. These operations present risk of collision or disruption of
behavior. We assume that collision risk is being addressed b kingg@roups, but if not,

Department of Defense Activities. Military planes fly
about homeland security, traffic may increase. Dueto the tion of
harassment under the MMPA (Section 3), some military [ ' dy have
been considered to be harassment may now be exempted. Ther
SBNMS coordinate with NOAA to document military use of the nsult with the
Department of Defense if necessary. (See Exhibit: >

High Speed Ferries. With advancing tech % e
Massachusetts north shore, and Cape Cod h ’ " adimore numerous. Thisincreased
speed may pose a higher risk of collisi Shavi i o because both operators and
whales have reduced reaction time. :

Ocean Based Engrgy Gener ation. With greater interest in aternative forms of energy
generation, developers have begun to ook to the ocean for siting energy generating plants (e.g.,
wind turbines, wave generating, etc). Because of the high use of Sanctuary waters by vessels, and
because of the paucity of information on impacts of such facilities on marine ecosystems, any
proposal to construct energy generating facilities in or near the Sanctuary should be viewed with
great caution.

Emerging Fisheries. With the decline of groundfish stocks and increased research into

aternative fishing methodologies, there is the potential for experimental or permitted fisheries
that seek to exploit new fishery niches. Some of the technologies may adversely affect marine
mammals. The SBNMS should be proactive in its consultation with NOAA fisheries regarding
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new proposed fisheries or shift in effort of existing fisheries that may take place within the
boundaries of the Sanctuary.

Parasailing. As has happened in marine sanctuaries elsewhere, there is the potential for
entrepreneurs to offer parasailing trips on Stellwagen Bank. Because tow boats are limited in their
maneuverability as they tow an aeria passenger, they may pose arisk of collision or disruption to
nearby whales. Should this type of operation be proposed, the SBNM S should be aware that it
poses arisk of behavioral disruption of animals, and that regulation may be necessary.

Whale Watching Planes. In anumber of nationa parks, agria viewing of natural wonders has
increased. Should such operations be proposed for SBNMS,
scrutiny to assure that whales are not harassed. We note r
report relative to recommended altitudes to avoid har

Shadow Effects of Overflight. Anecdotal evidence sug
behavior disrupted, by shadows of aircraft passing over th
planes, private aircraft, and airships may cast shadows that
recommendations elsewhere in this report relative to recommen itudes to minimize this
effect. The MMBD WG recommends that the Sanctuary conduct r
of overflight.

fons of humpback whales
similar prey). However
am, persona communication).

Tuna Spotter Planes. Tuna spotter planes
(because of their association with tuna, whig
whales do not appear to be disturbed
Typicdly, tuna spotters do not targ :
altitude, prolonged circling over eenlidlentified as a possible source of
disturbance (i.e., from smal pl
recommendation pt from overflight restrictions.
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APPENDIX I1: “ See A Spout, Watch Out!”

The International Wildlife Coalition (IWC) advocates whale watching as an educational resource and as
an alternative to commercial whaling. We also believe that seeing these amazing animalsin their natural
environment must be done safely and respectfully. Asaresponsible boater, we'd like to offer you the

following information for a safe and enjoyable look at whales!

=

Five Tips For Boating Around Whales: Gulf of Maine Marine Mammal Guide
1-See A Spout, Watch Out! (graphicsand info in the rack card)
If you see aspout, or atail, or abreaching whale, please slow
down and post alookout. Some whales dive 20 minutes or
more searching for food. If you've seen one whale, many
more could be close-maybe too close to your boat and its
spinning propellers. Proceed cautiously!

2-Head On IsWrong!

Don't alter awhal€e’ s path by cutting it off. When in sight of
awhale, follow official guidelines and adhere to existing
regulations that restrict or prohibit closely approaching
whales. Always keep your boat a safe distance; don’t risk
striking awhale. Federal law prohibits the harassment of all
marine mammals. Federal NOAA Fisheries regulations and
M assachusetts laws prohibit approaching the highly
endangered North Atlantic right whale closer than 500 yards.

3-Lots Of Boats, Then Talk To Folks!

If there are other boats watching or traveling near
them on your VHF radio (channel 9 or 16) and ¢
your viewing efforts.

drive through, abubble cl@
be just below the surface.

5-Don’t Chase, Give The Whal®€

Closely approaching a whale may’Cause the animal to move
away from its food source. Respect the whale’s behavior and
keep your distance. If awhale moves away, don'tchaseit. A
cautious boater may bet to see whales feeding, playing or
breaching. Enjoy the whales; don’t endanger them!

Clean and Pristine: Helpful Hotline Numbers

Werely on the ocean for food, fun, and phytoplankton (tiny Observant boaters can be instrumental in helping gather
creatures that provide us with oxygen to breathe) so keeping crucial data, such as sightings of the critically

the marine ecosystem clean and healthy isin our best interest. | endangered North Atlantic right whale, and saving
Here's afew easy things you can do to help ensure ahealthy | injured animals by reporting them to the appropriate
ocean: authorities. Please refer to the respective hotline
numbersif you see aright whale, find awhalethat is
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Don’t Dump, Pump-

Contact with disease causing bacteriafound in sewage can
lead to human aillments, habitat degradation and shellfish
poisoning. Call ahead to the local harbormaster to find alocal
pump -out station to remove sewage from your vessel.
Dumping untreated sewage within three miles of shoreis
illegal.

Put A Sock In It!

Using oil absorbent “socks” and padsin your bilge can
prevent oil from leaking out and contaminating the water.
Pads should be checked regularly, changed when needed and
disposed of properly. Remember that awell-tuned engine
runs more efficiently and cleaner.

Stash Your Trash-

Federal laws prohibit dumping any trash overboard within
three miles of shore and plastic waste anywhere in the ocean.
At least 49 species of marine mammals and 312 types of birds
are known to ingest, or become entangled in, marine debris.
Marine debris can be fatal. Please do not leave trash on the
deck to blow overboard. Bring your trash back to shore and
dispose of it properly.

injured or stranded, or see awhale entangled in fishing
gear. You can make adifference!

To report liveright whale sightings call: 978-585-8473
To report stranded or injured whales call: 978-585-7149
To report awhale entangled in fishing gear call the
Coast Guard on VHF 16 or call the Center for Coastal
Studies at: 800-900-3622

If possible, please standby an entangled whale until a
response vessel arrives. If you must depart, please
document your sighting with photos or video and report
the time, location, and whal€' s direction of travel when

you left. ’
For more information about
this program, or the IWC

please call 508.548.8328 or

visit our website at
www.IWC.org.

R
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APPENDIX I11: NMFS Whale Watch Guideliines— North East Region
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APPENDIX 1V: Personal Water Craft Guiddines

National Guidelinesor Regulations

New Jersey: Wildwood Crest (New Jersey, USA) Environmental Commission enacted a "dolphin-safe
zone" extending 200 feet from the water's edge, where gillnet fishing and boat/personal watercraft
speeding is prohibited when dolphins are present.

Gulf of Farallones NMS: NOAA amends the regulations governing activities |n the Gulf of the Farallones

necessary to protect
sensitive biological resources, to minimize user conflict, and ical, aesthetic, and
recreational qualities of the Sanctuary. NOAA also announc i Environmental
Assessment (EA) on the rule. Dates. Effective October 10, 20 i ermine
dolphin avoidance to boat traffic: Nowacek, S. M, R. S. Wellsan . : effects
of boat traffic on bottlenose dolphins, Tursiops truncatus, in Sar
| don't know the original source of this quote: In particular, NOAA co
more disturbed by [persona watercraft], which run faster, on varying co
and speed, than they are by boats...."

They are not allowed
umpback whales.

Hawaii NM'S; PWC are banned in conservation di
from December 15-May 15 on the west and south s

Monterey Bay NM'S: Motorized persona orized vessdl that is less than fifteen
feet in length as manufactured, is ifteen knots, and has the capacity to
carry not more than the operator and operation. The term includes, but is not
limited to, jet skis, wet bikes, surf j heture speed boats, air boats, and hovercrait. MBNMS:

Prohibits the Operati craft within the Sanctuary except

Within the fo in the Sanctuary

INTERE

Augralia: G

Whale and dolp onal, motorized craft (e.g. jet skis and similar craft) and hovercraft

disturbing or harass

Austrdia: Jet Skis must nev :
wake' speed until at | 300 meters away (400 meters for jet skis).

Power ed and unpower ed vessels (including surfboar ds)

- Must never approach closer than 100meters. Jet skis (PWCs) must never approach closer than
300 meters
If awhale is accompanied by calf do not approach closer than 200 meters
Within 300 meters of awhile' (400 meters for jet skis) move at a constant speed no faster than the
slowest whale or at idle 'no wake' speed
Approach from a direction parallel to the direction of movement of the whales and dightly to
their rear
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Avoid sudden or repeated changes in speed or direction

When stopping to watch whales either place your enginesin neutral or alow the motor to idle for
one minute before switching off

No more than three vessels should attempt to watch awhale or whales at one time
Do not 'box' whales in, cutoff their path, or prevent them from leaving

When leaving whales, move off slowly at 'no wake' speed until at least 300 meters away (400 meters for
jet skis).

Azores. Regulation
No jet skis, sub-aguatic scooters, kayaks, boards and similar platform:

M exico: Regulations for Humpback whaes
Water skis, para-sails, gliders and helicopters are not permitted f
Jet skis, kayaks, canoes and inflatable rafts with oars are not per

Puerto Rico: Regulations
It is prohibited to observe whales from jet skis.

Tonga: Guidelines
Human-powered paddle craft must not approach withi
The use of jet skis is banned for Whale Watching.
2,000 metersis required.

of Whales, a distance of
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APPENDI X V: FAA Overflight Regulations

Title 14 —Aeronautics and Space

CHAPTERI--FEDERAL AVIATION ADMINISTRATION, DEPARTMENT OF TRANSPORTATION
SUBCHAPTER F-AIR TRAFFIC AND GENERAL OPERATING RULES

PART 91--GENERAL OPERATING AND FLIGHT RULES

Subpart B- Flight Rules
8§91.119 Minimum safe altitudes: General

Except when necessary for takeoff or landing, no person may o arcraft b

atitudes:

ollowing

(a) Anywhere. An dtitude allowing, if a power unit fails, a
persons or property on the surface.

(b) Over congested areas. Over any congested area © i pr settlement, or over any open air
assembly of persons, an dtitude of 1,000 feet 2 within a horizontal radius of
2,000 feet of the aircraft.

(c) Over other than congested areas. ¥ the surface, except over open water or
sparsely populated areas. In those jrcraft may not be operated closer than 500 feet to any

person, vessel, vehicle

if the operatlon is O

person operating a opter shall comply with any routes or atitudes specificaily
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APPENDIX VI: National Marine Sanctuary Program’s Regulations

Gulf of the Farallones National Marine Sanctuary

“(5) Disturbing seabirds or marine mammals by flying motorized aircraft at less than 1000 feet over the waters
within one NM of the Farallone Idands, Bolinas Lagoon, or any ASBS except to transport persons or
supplies to or from the Idands or for enforcement purposes.”

Monteray Bay National Marine Sanctuary
“(6) flying motorized aircraft, except as necessary for valid law enforcement purposes, at less than 1000
feet above any of the four zones within the Sanctuary described in appendix c to this subpart.”

Hawaiian Islands Humpback National Marine Sanctuary
“(2) Operating any aircraft above the Sanctuary within 1,000 f hale except as
necessary for takeoff or landing from an airport or runway, as [ A and the ESA.”

Olympic Coast National Marine Sanctuary
“(6) Flying motorized aircraft at less than 2,000 feet both above th
Flattery Rocks, Quilayute Needles, or Copalis National Wildlife in one NM seaward from
the coastal boundary of the Sanctuary, except for activities related to tri bal operations conducted
on reservation lands, or to transport persons or supplies to m reservatio authorized by a
governing body of an Indian tribe."

f the
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APPENDIX VII: A Summary of National and I nternational Guidelines and Regulations for
Aircraft for Watching Whales and Dolphins (Submitted by Carole Carlson, International Fund for
Animal Welfare)

USA

Northwest Region: Guidelines
Aircraft include seaplanes, microlite and light aircraft. Aircraft must not approach closer than a
height of 300 meters above aWhale.
No aircraft may land on the water to Whale Watch. If an aircraft has to land in the vicinity of
Whales a distance of 2,000 metersis required.
The duration of a Whae encounter by aircraft is limit
(sweeps).
No more than one Whale Watching aircraft may be with
Ban on helicopters for Whale Watching.

or two approaches

Alaska: Regulation
Buzzing, hovering, landing, taking off, and taxiing near marine
are likely to result in harassment.
Maintain a 1500 foot minimum altitude when vig aari the air.

son land or in the water

Southwest Region: Guiddlines

awhale.

Hawalii: Regulations
For humpback whales i in | .‘ ) ' ohibit approaching closer than: 1000 feet
(300 meters) wi '

INTERNATIE

Argentina: RegulatiG

Do not operate an 150 meters over whales

Australia: General guidelifes:
Do not operate lower than 300 meters within a 300 meter radius on the sant of whales. This
includes flying directly over and buzzing.

Do not land on the water near whales

Do not approach whales head on

Helicopters are prohibited for whale or dolphin watching

Helicoptersin transit must be 1000 meters away from whales and not hover.

Fixed-wing aircraft, including ultralights and hang gliders, MUST not be flown closer than 300
meters (approx 1,000 feet) above or near a whale. Helicopters must not be flown closer, than 400
meters (approx 1,300 feet) above or near awhale.
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Azores: Regulations
Do not operate lower than 300 meters over whales.

Brazil: Regulations
Do not operate lower than 100 meters over whales.

Canada: Genera Guidelines:
The droning of an airplane engine and especially the beating of a helicopter rotor will be detected by
whales near the surface.

Do not descend lower than 450 meters (1,000 feet) from the

Johnstone Strait, Canada: Guidelines
Limit approaches to 450 meters above the water over w
Do not hover over, circle around, or "buzz" the whales.

Dominica: Guidelines
No aircraft shall be used to watch whales
When operating at an atitude of less than 600 meters, no aircraft
horizontally from a point above any marine unless in th
landing.
Ensure that you are more than 300 meters fr
Helicopters are prohibited from watching

than 500 meters
of taking off or

pting landings or take-offs.

Dominican Republic: Regulations
Flights of any nature cannot be ' eters (1000 feet) when at a maximum
horizontal distance of 300 metg \

Hydroplane | apdimgpismet, permi

When operat de less than 600 meters (2,000 feet), above sealevel, no aircraft shall
be closer than eters (500 feet) horizontally from a point directly above any marine
mamma or sucl or greater distance as may be approved by the Director General, by
notice in the Gazétte, from time to time based on the best available scientific evidence.

Pilots of aircraft engaged in a commercial aircraft operation shall use their best endeavors to
operate the aircraft in such a manner that without comprising safety, the aircraft’'s shadow is not
imposed directly on any marine mammal.

Whales
No vessdl or aircraft shall approach within 300 meters (1,000 feet) of any whale for the purpose
of enabling passengers to watch the whale, if the number of vessels or aircraft or both aready
positioned to enable passengers to watch that whale is 3 or more:
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Where 2 or more vessels or aircraft approach an unaccompanied whale, the masters concerned
shall coordinate their approach and maneuvers, and the pilots concerned shall co-ordinate their
approach and maneuvers:

Dolphins and sedls
No vessel or aircraft shall approach within meters (1,000 feet) of any pod of dolphins or herd of
seals for the purpose of enabling passengers to watch the dolphins or seds, if the number of
vessels or aircraft, or both, already positioned to enable passengers to watch that pod or herd is 3
or more:

Where 2 or more vessels or aircraft approach an unaccompanied dol ph|n or sedl, the masters
concerned shal co-ordinate their approach and maneuver
ordinate their approach and maneuvers.

Puerto Rico: Regulations
It is prohibited to observe whales from airplanes at lesst

St. Lucia Regulations
No aircraft is to be used for marine mammal watching.

onga Guidelines
Aircraft include seaplanes, microlite and lig ircraft must n@approach closer than a

height of 300 meters above aWhale.
No aircraft may land on the water to Whal
Whales a distance of 2,000 metersis :
The duration of a Whae encount i i ed to five minutes or two approaches
(sweeps).
No more than one Whale Wat
Ban on helico
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APPENDIX VIII: NMFS North Atlantic Right Whale Overflight Regulations

In February 1997, NOAA's Fisheries Service implemented a regulation to minimize boat disturbance of
right whales by restricting vessel approaches. These regulations prohibit all approaches within 500 yards

(460m) of any right whale, whether by ship, aircraft or other means. Exceptions exist for emergency
situations and where certain authorizations are provided.
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APPENDIX |1 X: NOAA Research Aerial Survey Guidelines

Forthcoming
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APPENDIX X: Massachusetts Aerial Survey Protocols

Forthcoming
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